IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. VR GHT, SR : CVIL ACTI ON
V.
MONTGOVERY COUNTY, et al . : NO. 96- 4597

VEMORANDUM AND ORDER

HUTTON, J. February 25, 2002

Presently before this Court is Defendants Montgonery County
and Montgonery County Conm ssioners Mario Mle, R chard S
Buckman and Joseph M Hoeffel, [11’s Mtion for Summary Judgnent
(Docket No. 197), Plaintiff Robert E Wight, Sr.’s Response
thereto (Docket No. 199), and Defendants’ Reply (Docket No. 200).
For the foregoing reasons, Defendants’ Mtion for Sunmary

Judgnent i s DEN ED

. BACKGROUND

This is an enploynent discrimnation case based on race. In
his sole remai ning count, Robert E. Wight, Sr. (“Wight” or
“Plaintiff”) clainms that Defendants retaliated against him in
violation of 42 U S.C. 8§ 1981, by terminating his enploynent as
Director at the Montgonery County Departnent of Housing Services

(“MDHS”) for protesting against his owm mistreatnment for being a
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menber of a racial mnority. |In the instant Mtion, Defendants
nove this Court for summary judgenent as to Plaintiff’s clains
for damages for reinstatenent, front pay and back pay.

Defendants filed their Mdtion on July 3, 2001. On July 18, 2001,
the Plaintiff filed his Response in opposition to the Defendants’
Motion. Defendants filed a Reply to the Plaintiff’s Response on

August 6, 2001. The Court now considers these filings.

1. LEGAL STANDARD

A. Summary Judgnent St andard

Rul e 56(c) of the Federal Rules of C vil Procedure provides
that summary judgnent is appropriate if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law" Fed. R Gv. P.

56(c); see also Celotex Corp. v. Catrett, 477 U. S. 317, 322-23,
106 S. C. 2548 (1986). The party noving for sunmary judgnment
"bears the initial responsibility of informng the district court
of the basis for its notion, and identifying those portions of
'the pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,' which
it believes denonstrate the absence of a genuine issue of

material fact." Celotex, 477 U S. at 323. Wen the noving party
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does not bear the burden of persuasion at trial, as is the case
here, its burden "may be discharged by 'show ng' --that is,
pointing out to the district court--that there is an absence of
evi dence to support the nonnoving party's case." 1d. at 325.
Once the noving party has filed a properly supported notion,
the burden shifts to the nonnoving party to "set forth specific
facts showing that there is a genuine issue for trial." Fed. R
Cv. P. 56(e). The nonnoving party "may not rest upon the nere
al | egations or denials of the [nonnoving] party's pleading,"”
id., but nust support its response with affidavits, depositions,

answers to interrogatories, or adm ssions on file. See Celotex,

477 U. S. at 324; Schoch v. First Fidelity Bancorporation, 912

F.2d 654, 657 (3d Cir. 1990).

To determ ne whether sunmary judgnment is appropriate, the
Court nust determ ne whether any genuine issue of material fact
exists. An issue is "material" only if the dispute "m ght affect

t he outconme of the suit under the governing law." Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505 (1986).

An issue is "genuine" only "if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."
Id. If the evidence favoring the nonnoving party is "nerely

colorable,” "not significantly probative," or anobunts to only a

"scintilla,” summary judgnent may be granted. See id. at 249-50,



252; see also Matsushita Elec. Indus. Co. v. Zenith Radi o Corp.

475 U. S. 574, 586, 106 S. C. 1348 (1986) ("When the noving party
has carried its burden under Rule 56(c), its opponent nust do
nmore than sinply show that there is some netaphysical doubt as to
the material facts.” (footnote omtted)). O course,
"[c]redibility determ nations, the weighing of the evidence, and
the drawing of legitimate inferences fromthe facts are jury
functions, not those of a judge." Anderson, 477 U S. at 255;

see also Big Apple BMN Inc. v. BMNof N. Am, Inc., 974 F. 2d

1358, 1363 (3d Cir. 1992). Moreover, the "evidence of the non-
nmovant is to be believed, and all justifiable inferences are to

be drawn in his favor." Anderson, 477 U S. at 255;: see also Big

Apple BMN 974 F.2d at 1363. Thus, the Court’s inquiry at the
summary judgnent stage is only the "threshold inquiry of
determ ning whether there is the need for a trial,"” that is,
"whet her the evidence presents a sufficient disagreenent to
require submssion to a jury or whether it is so one-sided that
one party nust prevail as a matter of law. " Anderson, 477 U S

at 250-52.

[11. DI SCUSSI ON

A Section 1981 d ai m

To sustain a section 1981 discrimnation claim Plaintiff



nmust show that Defendants intentionally discrimnated agai nst him
“because of race in the making, performance, enforcenent or

term nation of a contract or for such reason denied [him the
enjoynent of the benefits, terns or conditions of the contractual

relationship.” MBride v. Hosp. of the Univ. of Pa., Gv. A No.

99-6501, 2001 W 1132404, at *3 (E.D. Pa. Sept. 21, 2001); see

also Brown v. Philip Mrris, Inc., 250 F.3d 789, 797 (3d Gr.

2001). Race discrimnation clains brought under section 1981 are
anal yzed under the famliar framework set forth in MDonnel

Douglas Corp. v. Geen, 411 U S 792 (1973). See Schurr v.

Resorts Int’'| Hotel, Inc., 196 F.3d 486, 499 (3d Gr. 1999).

Under the traditional MDonnell Douglas framework, the plaintiff

bears the initial burden of establishing a prima facie case of
enpl oynent discrimnation by showing that he (1) was a nenber of
a protected group, (2) was qualified for his position, (3)
suffered an adverse enpl oynent action, and (4) that simlarly
situat ed enpl oyees, who are not nenbers of the protected group,

were treated nore favorably. See Ezold v. WIf, Block, Schorr

and Solis Cohen, 983 F.2d 509, 522 (3d Cir. 1993).

Once a plaintiff satisfies the now famliar four-part test,
t hereby establishing a prima facie case, there arises a
presunption of discrimnatory intent by the defendant-enpl oyer.

St. Mary’'s Honor Cr. v. Hicks, 509 U S. 502, 506 (1993).




Al t hough the ultinmate burden of persuasion remains with the
plaintiff, the burden of production shifts to the defendant-
enpl oyer who nust explicate a nondiscrimnatory, legitimate
justification for its treatnent of the plaintiff. 1d. at 507. To
satisfy its burden, the defendant-enployer nust clearly set
forth, through the introduction of adm ssible evidence, the
reasons for the plaintiff’s allegedly unlawful treatnent.
Burdi ne, 450 U. S. at 255. The defendant-enpl oyer nust only
expl ain the nondiscrimnatory reasons for its actions. 1d. at
260. |If the defendant-enployer satisfied its burden, the
presunption is rebutted and thereafter drops fromthe case. 1d.
at 255 & n. 10.

The plaintiff, to prevail on his discrimnation claim nust
prove by a preponderance of the evidence that the legitimte
reasons proffered by the enployer “were not its true reasons, but

were a pretext for discrimnation.” MDonnell Douglas, 411 U. S.

at 802. Therefore, to survive summary judgnment where an
enpl oyer -defendant articulated a |l egitimte nondi scrimnatory
reason for its actions,

the plaintiff nust point to evidence, direct or
circunstantial, fromwhich a factfinder could reasonably
either (1) disbelieve the enployer’s articulated legitimate
reasons; or (2) believe that an invidious discrimnatory
reason was nore |ikely than not a notivating or
determ native cause of the enployer’s action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994).




To discredit the enployer’s articul ated reason, the
plaintiff need not produce evidence that necessarily |leads to the
conclusion that the enployer acted for discrimnatory reasons,

Senpier v. Johnson & Hi ggins, 45 F.3d 724, 728 (3d Cr. 1995),

nor produce additional evidence beyond his prima facie case,
Fuentes, 32 F.3d at 764. The plaintiff nust, however, point to
“weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitinate reasons

[ such] that a reasonable fact finder could rationally find them
“unworthy of credence’” and hence infer that the proffered

nondi scrim natory reason “did not actually notivate” the

enpl oyer’s action. Sinpson v. Kay Jewelers, 142 F.3d 639, 644

(3d Cir. 1998) (citing Fuentes, 32 F.3d at 764-65).

As was nentioned above, the Plaintiff’s sole renmai ni ng count
al l eges that Defendants retaliated against him in violation of
42 U.S.C. § 1981, by termnating his enploynent as D rector at
t he Montgonery County Departnent of Housing Services (“MDHS’) for
protesting against his own mstreatnment for being a nenber of a
racial mnority. The Defendants’ Mtion for Summary Judgnent is
based on this section 1981 cl aim

B. Anal yvsis of Defendant’s Mbtion

In the instant Mdtion, Defendants nove this Court for



summary judgenent as to Plaintiff’s clainms for damages for
rei nstatenent, front pay and back pay. The Defendants base their

Motion on the Supreme Court’s decision in MKennon v. Nashville

Banner Publishing Co., 513 U S. 352, 361-62 (1995). In MKennon,

the Suprene Court held that “after-acquired evidence” of
wr ongdoi ng (evidence acquired after an enployee is termnated) is
not relevant to the liability determnation in a Title VII case.
Id. at 359-60. The enployer's notive in ordering the actual
di scharge is the paranount concern. |d.

The Court did find that after-acquired evidence may be
relevant to the renedy stage. 1d. at 361-63. However, the
enpl oyer nust neet a certain test before the evidence can be
offered. 1d. at 362-63. "Were an enpl oyer seeks to rely upon
after-acquired evidence of wongdoing, it nust first establish
that the wongdoi ng was of such severity that the enpl oyee in
fact woul d have been term nated on those grounds alone if the
enpl oyer had known of it at the tine of the discharge.” Id. |If
the enpl oyer satisfies this burden, the Court stated that
"neither reinstatenent nor front pay is an appropriate renedy."
Id. at 362. Instead, the renedy, absent extraordinary
ci rcunst ances, should be the "backpay [cal cul ated] fromthe date
of the unlawful discharge to the date the new i nfornmati on was

di scovered." 1d. at 362.



Based on the rule set forth in MKennon, the Defendant has
noved for summary judgnent, essentially arguing that, even if
Plaintiff had been term nated for racial reasons, the HUD Report,
the record fromPlaintiff’s Gievance Hearing and additi onal
evi dence of m sconduct preclude reinstatenent, front pay and back
pay. See Def.’s Mot. Summ J. at 23-24. Specifically the
Def endant argues that, because the evidence that allegedly
denonstrates that Plaintiff’'s term nation was | awful was acquired
before the date of his term nation, then under the reasoning of
McKennon, no relief is warranted in this case.

The Defendant’s argunent is unique but is not legally
justified. First, the McKennon decision dealt with after-
acquired evidence, that is, evidence that was acquired after the

decision to term nate enpl oynent was nade. See McKennon, 513 U. S.

at 354. In the instant Mtion, the Defendant admts that “[i]n
this case, it is undisputed that the alleged m sconduct was
di scovered prior to suspension and term nation.” See Def.’s Mot.
Summ J. at 23.

The Defendants do allege in their Mtion that the present
Mont gonery County Conmm ssioners have recently | earned of other
serious m sconduct by the Plaintiff, including that the Plaintiff
al l egedly received “kickbacks” fromcontractors. 1d. The

Def endants, however, do not offer any evidentiary support for



this allegation in the instant Mdtion. The only new evi dence
offered by the Defendants is an affidavit from M chael D. Marino,
Mont gonmery County’s newl y-el ected county comm ssioner, which is
specul ati ve and not probati ve.

However, even though the Defendant’s Mtion is based on
evi dence that was not “after-acquired,” this is not a per se ban

on the application of McKennon. MKennon's broader hol di ng was

that an enployer’s liability for danages arising from
di scrim natory conduct ends when the enpl oyer has a valid reason

for an enploynent decision. See Laphamv. Vanguard Cellul ar

Systens, Inc., 102 F. Supp.2d 266, 270 (M D. Pa 2000).
Technically, therefore, this valid reason could arise either
before or after the decision to term nate enpl oynent is nade.

However, if evidence of a legitimte non-discrimnatory
reason to termnate enploynment is known to an enployer prior to
t he adverse enpl oynent action, this evidence is nore

appropriately placed within the traditional MDonnell Dougl as

framework as the Defendant’s rebuttal of the Plaintiff’'s prim
facie case of discrimnation, rather than be considered as after-
acqui red evi dence under McKennon. Moreover, the MKennon case
does not advance the Defendants’ argunment that summary judgnent

be entered in this case.
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The facts in MKennon are distinguishable fromthe instant
case. The decision in MKennon was based on the fact that the
Plaintiff admtted that she had copied confidential conpany
docunents and di scl osed themto her husband, which was in

viol ation of her job responsibilities. See McKennon, 513 U.S. at

355. In the instant case, however, the Defendant has not pointed
to any such adm ssion of wongdoing by the Plaintiff.

Moreover, essential to the McKennon decision was that the
district court found that the Plaintiff’s m sconduct was so grave
that Plaintiff’s i mredi ate di scharge would have followed its
di sclosure. |d. at 356. Contrary to the Defendants’ assertion,
this Court has made no such I egal conclusion. The Defendants
cite to this Court’s Order dated May 5, 1999, which made several
statenents to the effect that the Defendants possessed

“sufficient evidence of the Plaintiff’s m sconduct.” See Wi ght

v. Montgonery County, et. al, 1999 W. 286442, at *3 (E.D. Pa May

5, 1999), attached to Def.’s Mot. Summ J. at Exh. D, pp. 5-7.
The Defendants have taken the Court’s statenents out of context.
The Order that Defendants refer to was a notion for
sanctions relating to a discovery dispute. The Court made these
statenments in the context of show ng that the Defendants did not

suffer any prejudice fromthe Plaintiff’s alleged | ack of
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cooperation during discovery. See id. at *3. Moreover, the Court

expressly clarified these statenents as foll ows:
The Court notes that although the Defendants produced
sufficient evidence of the Plaintiff’s m sconduct with
their nmotion for summary judgnent, the Court found that
a genui ne issue of material fact existed as to whether
the Plaintiff’s term nation was racially notivat ed.
The Court found that Wight had produced sufficient
evidence for a reasonable jury to infer that race was a
determ native factor in Plaintiff’s termnation. The
di sput ed causal connection and the credibility of the
proffered explanation are, of course, issues that a
jury nust resol ve.

See id. at *2, n. 4.

Therefore, contrary to the Defendants’ assertion, this Court
has not made any concl usion that the Defendants were |legally
justified in their decision to termnate the Plaintiff.

Mor eover, the Defendants have not denonstrated as a matter of |aw
that they had a legally justifiable reason for term nating the
Plaintiff. The MKennon Court stated that "[w] here an enpl oyer
seeks to rely upon after-acquired evidence of wongdoing, it nust
first establish that the wongdoi ng was of such severity that the
enpl oyee in fact woul d have been term nated on those grounds
alone if the enployer had known of it at the tinme of the

di scharge." See McKennon, 513 U. S. at 362-63. The w ongdoi ng

that the Defendants allege is precisely what led to the
Def endants’ termination decision, which is what is in dispute in

this case. Therefore, the reasoning in MKennon is not
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applicable to the instant case. Accordingly, this Mtion nust be

anal yzed under the MDonnell Douglas franework.

Applying the traditional MDonnell Douglas franmework, this

Court has previously held that the Plaintiff has nade out a

primae facie case of retaliation under section 1981. See Wi ght

v. Montgonery County, et. al, 1999 W 145205, at *6 (E.D.Pa Mar.

15, 1999). First, the Plaintiff was engaged in an activity
protected by Title VIl when he conpl ained of the bias of his
treatnment. 1d. Second, the Defendants took adverse action
agai nst Wight by subsequently termnating his enploynent. |d.
Third, Wight alleged that Mel e, Buckman, and Hoeffel were aware
that he had expressed a concern about his mstreatnent. |d.

Def endants di spute, however, that Wight's term nation was
racially notivated. In putting forth its non-discrimnatory
expl anati on, Defendants have previously contended that Montgonery
County term nated Wight because an audit by the United States
Depart ment of Housing and Urban Devel opnent, O fice of Inspector
Ceneral ("HUD Audit") revealed that Plaintiff Wight, and two
ot her Caucasi an enpl oyees, Thomas Rai nondi and Philip Mntefiore,
all engaged in conflicts of interest by using these sanme HUD
contractors to performwork on their own private properties.

In this instant Mdtion, the Defendants essentially offer the

same non-di scrimnatory explanations for their treatnent of the
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Plaintiff. The Defendants state that evidence of conflicts of
interest, the HUD Report, m smanagenent, m sconduct, and materi al
non-di scl osures forned the basis for their decision to term nate
the Plaintiff’s enploynent. See Def.’s Mot. Summ J. at 23. Each
of these itens were included in the findings of the HUD audit
report, which the Defendants have previously stated forned the
basis for their decision to termnate the Plaintiff. See Def.’s
Mot. Summ J. at 2-5, 20-21. The Defendants’ argue that their
reliance on the findings of the HUD report was the legitimate
non-di scrimnatory reason for their enpl oynent deci sion.

In its response to the Defendants’ Mtion, the Plaintiff
of fers evidence that the purported non-discrimnatory reasons
of fered by the Defendants are pretextual. Specifically, the
Plaintiff clains that three other Mntgonery County enpl oyees,
former comm ssioner Mario Mele, Denise Neuschwander, and an
unnaned county assessor, engaged in simlar conflict of interest
situations yet were not termnated fromtheir enploynent. See
Pl.”s Resp. at Exh. A, B, C, and D. Accordingly, factual
di sputes exist regarding Montgonmery County’s decision to
termnate Plaintiff’s enpl oynent which preclude the granting of
summary j udgnent .

As this Court previously held in its Order dated March 15,

1999, the disputed causal connection and the credibility of the

14



proffered explanation in this case are issues that a jury nust

resolve. See Wight, 1999 W. 145205, at *6. A plaintiff "need

not prove at the [sunmary judgnment] stage that the enployer's
purported reason for its actions was false, but the plaintiff
must criticize it effectively enough so as to raise a doubt as to

whether it was the true reason for the action." Solt v. Al po Pet

Foods, Inc., 837 F.Supp. 681, 684 (E. D.Pa. 1993).

Moreover, this Court is mndful that sunmary judgnment is
"ordinarily inappropriate” in the context of a workplace
di scrim nation case because the allegations usually require an
exploration into an enployer's true notivation and intent for

maki ng a particul ar enpl oynent decision. See Patrick v. LeFevre,

745 F.2d 153, 159 (2d Cr. 1984). Therefore, because the
Plaintiff has denonstrated that a genuine issue of material fact
exi sts regarding the termnation of his enploynent, summary
judgnent is not warranted in the instant case. Accordingly, the
Def endant’s Mdtion is denied.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. WRI GHT, SR : CVIL ACTI ON
V.
MONTGOVERY COUNTY, et al . : NO. 96- 4597
ORDER

AND NOW this 25" day of February, 2002, upon
consideration of Defendants Montgonery County and Montgonery
County Conm ssioners Mario Mele, R chard S. Buckman and Joseph M
Hoeffel, I11's Mtion for Summary Judgnent (Docket No. 197),
Plaintiff Robert E. Wight, Sr.’s Response thereto (Docket No.
199), and Defendants’ Reply (Docket No. 200), IT IS HEREBY

ORDERED t hat Defendants’ Mdtion i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



